	
	
	



FEDERAL AWARD SUBRECIPIENT AGREEMENT
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	State Agency
[INSERT STATE AGENCY NAME]

	Agreement Number
[INSER AGREEMENT NUMBER]

	Subrecipient Name
[INSERT SUBRECIPIENT NAME]

Subrecipient Unique Entity Identifier (UEI)
XXXXXX

	Subaward Period of Performance
Start Date 
February 20, 2023

End Date 
June 30, 2025

	Subaward Amount
$ XXXXXX
(This amount reflects the amount of federal funds obligated by this action and the current financial obligation)
	Subaward Budget Period
State Date
Effective date of this agreement
End Date
June 30, 2025

	Indirect Cost Rate 
An approved federally recognized indirect cost rate negotiated between the Subrecipient and Federal Government or de minimis rate of 15% of modified total direct costs.

	Subaward Project Description (Purpose)
[INSERT PROJECT DESCRIPTION] for complete and full performance of the Scope of Work attached to this Subrecipient Agreement as “Exhibit B.”

	Exhibits included within this Agreement:
1. Exhibit A, Federal Award Information
2. Exhibit B, Scope of Work and Budget
3. Exhibit C, Eligible and Restricted Uses of Funds 
4. Exhibit D, Quarterly Project Milestone Reports 

	Contact Information
Pass-Through Entity (State):
Agency Name: 
Representative: 
Address: 
City, State Zip: 
Email: 
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Representative:  
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FEDERAL AWARD IDENTIFICATION

In accordance with the Code of Federal Regulations (CFR), 2 C.F.R. Part 200.332 requires that the following information be provided to any Subrecipient of a federal award:

	Federal Awarding Office
	

	Grant Program
	

	Assistance Listing Number
	

	Federal Award Date
	

	Award End Date
	

	Indirect Cost Rate
	

	Research and Development Award?
	

	Federal Statutory Authority
	

	Total Amount in Federal Award (this is not the amount in the grant agreement)
	






SUBRECIPIENT AGREEMENT 

THIS SUBRECIPIENT AGREEMENT (“Agreement”) is hereby made and entered into this 21st day of February 2023, by and between the [INSERT STATE AGENCY NAME] (“State”), and [INSERT SUBRECIPIENT NAME] (“Subrecipient”) (individually “Party”, and collectively “Parties”). 

WITNESSETH

	WHEREAS, [INSERT NAME OF FEDERAL AGENCY MAKING AWARD TO STATE] (“Grantor”) has made federal funds available to the State [INSERT NAME OF PROGRAM or FEDERAL STATUTE] program (“Program”) (Assistance Listing Number (“ALN”) INSERT NUMBER); 

	WHEREAS, the State is responsible to the Grantor for overseeing their subrecipients, including ensuring that the subrecipients adhere to the relevant statutes, award terms and conditions, Final Rules, and reporting requirements, as applicable; and

	WHEREAS, the State guides, serves, and supports public entities to ensure fiscal accountability and effective government that is responsive to all New Mexicans; and

	WHEREAS, the State has created the Program to carry out the purposes of the Program in accordance with the national objectives set out by the United States Congress and the Grantor; and

WHEREAS, this Agreement addresses the flow of funds from the Stat to the Subrecipient, as legally allowed by the relevant law and regulations, for any approved scope of work as further discussed in this Agreement.

NOW, THEREFORE, the Parties do mutually agree to the following terms and conditions of this Agreement:


1. Purpose. The purpose of this Agreement is to establish a subrecipient relationship for the purpose of achieving substantial performance of all project milestones.

2. Definitions

a. “Agreement Funds” means the funds that have been appropriated, designated, encumbered, or otherwise made available for subaward by the State under this Agreement.

b. “Agreement” means this agreement, including all attached Exhibits, all documents incorporated by reference, all referenced statutes, rules and cited authorities, and any future modifications thereto.

c. “Authorized Organization Representative (AOR)” means a person authorized to legally bind your organization and submit applications via Grants.gov. The AOR is authorized by the E-Business Point of Contact (E-Biz POC) in the System for Award Management (see E-Biz POC definition). An AOR may include an Expanded AOR and/or a Standard AOR.

d. “Award” means an award by a Recipient to a Subrecipient funded in whole or in part by a Federal Award. The terms and conditions of the Federal Award flow down to the Award unless the terms and conditions of the Federal Award specifically indicate otherwise.

e. “Breach of Agreement” means the failure of a Party to perform any of its obligations in accordance with this Agreement, in whole or in part or in a timely or satisfactory manner. The institution of proceedings against State which is not vacated or fully stayed within 30 days after the institution of such proceeding, shall also constitute a breach. 

f. “Budget” means the budget for the Work described in Exhibit B.

g. “Business Day” means any day in which the State is open and conducting business, but shall not include Saturday, Sunday or any day on which the State observes one of the legal public holidays.

h. “Confidential Information” means all information concerning and photos of Youth. All Confidential Information cannot be disclosed without valid written consent from a Legal Guardian.

i. “Conflicts of Interest” has the meaning at 2 CFR 200.318 and includes an Employee or Immediate Family has a financial interest or other interest in or tangible personal benefit from a contract related to the project milestones.

j. “Contract” means, for the purpose of Federal financial assistance, a legal instrument by which a recipient or subrecipient purchases property or services needed to carry out the project or program under a federal award. For additional information on contractor and subrecipient determinations, see 2 CFR 200.331.

k. “Direct Costs” means costs that can be identified specifically as costs of implementing the federal Award program objectives, such as contract support, materials, and supplies for a project, or other costs that can be directly assigned to such activities relatively easily with a high degree of accuracy, as defined and described in 2 CFR 200.  Typical costs charged directly to a Federal award are the compensation of employees who work on that award, their related fringe benefit costs, the costs of materials and other items of expense incurred for the Federal award.

l. “Effective Date” means the date on which this Agreement is approved and signed by the New Mexico agency, as shown on the Signature for this Agreement.

m. “Environmental Justice” means investing in environmental improvements, remedying past environmental inequities, and otherwise developing, implementing, and enforcing laws and policies in a manner that advances environmental equity and provides meaningful involvement for people and communities that have been environmentally underserved or overburdened, such as Black and Brown communities, indigenous groups, and individuals with disabilities. 

n. “Equity” means the consistent and systematic fair, just, and impartial treatment of all individuals, including individuals who belong to underserved communities that have been denied such treatment, such as Black, Latino, and Indigenous and Native American persons, Asian Americans and Pacific Islanders and other persons of color; members of religious minorities; lesbian, gay, bisexual, transgender, and queer (LGBTQ+) persons; persons with disabilities; persons who live in rural areas; and persons otherwise adversely affected by persistent poverty or inequality, as stated in Section 2(a) of Executive Order 13985.

o. “Exhibits” means the exhibits and attachments included with this Agreement as shown on the Cover Page for this Agreement.

p. “Federal Award” means an award of Federal financial assistance or a cost-reimbursement Agreement, under the Federal Acquisition Regulations or by a formula or block grant, by a Federal Awarding Agency to the Recipient. “Federal Award” also means an agreement setting forth the terms and conditions of the Federal Award. The term does not include payments to an Agreement or payments to an individual that is a beneficiary of a Federal program.

q. “Federal Awarding Agency” means a Federal agency providing a Federal Award to a Recipient. The Treasury is the Federal Awarding Agency for the Federal Award, which is the subject of this Agreement.

r. “Goods” means any movable material acquired, produced, or delivered as set forth in this Agreement and shall include any movable material acquired, produced, or delivered in connection with the Services.

s. “Grant Funds” means the funds that have been appropriated, designated, encumbered, or otherwise made available for payment by the State under this Agreement.

t. “Incident” means any accidental or deliberate event that results in or constitutes an imminent threat of the unauthorized access, loss, disclosure, modification, disruption, or destruction of any communications or information resources of the State, which are included as part of the Work. Incidents include, without limitation, (i) successful attempts to gain unauthorized access to a State system or State Records regardless of where such information is located; (ii) unwanted disruption or denial of service; (iii) the unauthorized use of a State system for the processing or storage of data; or (iv) changes to State system hardware, firmware, or software characteristics without the State’s knowledge, instruction, or consent.

u. “Indirect Costs” means general overhead costs of an organization where a portion of such costs are allocable to the award such as the cost of facilities or administrative functions, including but not limited to, general expenses such as printer paper, paper towels, rent for office space, and utilities, pursuant to 2 CFR part 200, subpart E.

v. “Initial Term” means the time period defined in this Agreement.

w. “IPRA” means the Inspection of Public Records Act, a New Mexico state law that provides the public and media access to public information. 

x. “Overall Project” means completion of all Project Milestones, as indicated in Exhibit E-Scope of Work. 

y. “Party” means the State or STATE, and “Parties” means both the State and Subrecipient.

z. “PCI” means payment card information including any data related to credit card holders’ names, credit card numbers, or other credit card information as may be protected by state or federal law.

aa. “PHI” means any protected health information, including, without limitation any information whether oral or recorded in any form or medium: (i) that relates to the past, present, or future physical or mental condition of an individual; the provision of health care to an individual; or the past, present, or future payment for the provision of health care to an individual; and (ii) that identifies the individual or with respect to which there is a reasonable basis to believe the information can be used to identify the individual. PHI includes, but is not limited to, any information defined as Individually Identifiable Health Information by the federal Health Insurance Portability and Accountability Act.

ab. “PII” means personally identifiable information including, without limitation, any information maintained by the State about an individual that can be used to distinguish or trace an individual’s identity, such as name, social security number, date and place of birth, mother’s maiden name, or biometric records; and any other information that is linked or linkable to an individual, such as medical, educational, financial, and employment information. 

ac. “Services” means the services to be performed by Subrecipient as set forth in this Agreement and shall include any services to be rendered by Subrecipient in connection with the Goods.

ad. State” means the State agency shown on the Signature and Cover Page of this Agreement, for the purposes of this Federal Award.  

ae. “State Confidential Information” means any and all State Records not subject to disclosure under IPRA, as determined by the DFA IPRA Officer. State Confidential Information shall include, but is not limited to, PII, PHI, PCI, Tax Information, CJI, and State personnel records not subject to disclosure under IPRA. State Confidential Information shall include information or data concerning Youth, which has been communicated, furnished, or disclosed by the Subrecipient to the State.

af. “State Fiscal Year” means a 12-month period beginning on July 1 of each calendar year and ending on June 30 of the following calendar year. If a single calendar year follows the term, then it means the State Fiscal Year ending in that calendar year.

ag. “State Records” means any and all State data, information, and records, regardless of physical form, including, but not limited to, information subject to disclosure under IPRA.

ah. “Subcontractor” means third parties, if any, engaged by Subrecipients to aid in the performance of the Scope of Work attached as Exhibit B. 

ai. “Subrecipient” means the entity identified as Subrecipient on the Signature and Cover Page of this Agreement, for this Federal Award.  

aj. “Tribal Entity” means “any Indian Tribe, tribal organization, Indian-controlled organization serving Indians, Native Hawaiian organization, or Alaska Native entity. 

ak. “Tax Information” means federal and State of New Mexico tax information including, without limitation, federal and State tax returns, return information, and such other tax-related information as may be protected by federal and State law and regulation. Tax Information includes but is not limited to all information defined as federal tax information in Internal Revenue Service Publication 1075.

al. “Uniform Guidance” means the Office of Management and Budget Uniform Administrative Requirements, Cost Principles, and Audit Requirements for Federal Awards at 2 CFR part 200. 

am. “Work Product” means the tangible and intangible results of the Project Milestones indicated in the Scope of Work-Exhibit B, whether finished or unfinished, including drafts.  Work Product includes, but is not limited to, documents, text, software (including source code), research, reports, proposals, specifications, plans, notes, studies, data, images, photographs, negatives, pictures, drawings, designs, models, surveys, maps, materials, ideas, concepts, know-how, information, and any other results of the Work. “Work Product” does not include any material that was developed prior to the Effective Date that is used, without modification, in the performance of the Scope of Work.

an. “Work” means the Goods delivered and Services performed pursuant to this Agreement.

ao. Any other term used in this Agreement that is defined in an Exhibit shall be construed and interpreted as defined in that Exhibit.

3. Scope of Work

Grantor has provided funds through its Program to the State, which desires to pass through the same funding to the Subrecipient in accordance with this Agreement. Information related to the federal award is attached as “Exhibit A”, incorporated herein by reference.  The Subrecipient must perform the services described in  “Exhibit B” (Scope of Work), attached hereto and incorporated herein by reference.  Subrecipient full and timely performance of the services required in Exhibit B shall include: (i) strict compliance with the [INSERT ANY REQUIRED FUNDING TERMS AND CONDITIONS], including, but not limited to, the references above as well as the following.
		
(a) Compliance with the Build America, Buy America (BABA) Act procurement requirements;

(b) Compliance with Violence Against Women Act at 24 C.F.R. part 5, subpart L, and applicable program regulations;

(c) Compliance with The Fair Housing Act (42 U.S.C. 3601-3619) and implementing regulations at 24 C.F.R. part 100 et seq.;

(d) Compliance with Title VI of the Civil Rights Act of 1964, 42 U.S.C. 2000d-2000d-4 (Nondiscrimination in Federally Assisted Programs) and implementing regulations at 24 C.F.R. part 1;

(e) Compliance with waste, fraud, and abuse requirements, including whistleblower protections, pursuant to state and federal laws and regulations, including but not limited to 2 C.F.R. § 200.217;

(f) Compliance with 2 C.F.R. Part 200 - Uniform Administrative Requirements, Cost Principles and Audit Requirements for Federal Awards, as well as any specific federal departmental grant requirement in other sections of the C.F.R.;

(g) Adherence to both the Federal Procurement Laws contained in 2 C.F.R. §§ 200.318 to 200.326 and the New Mexico Procurement Code, as applicable;

(h) Adherence to the requirements of the Program found at [INSERT STATUTORY REFERENCE];

(i) Adherence to the Scope of Work and Budget contained in Exhibit B; 

(j) Compliance with Universal Identifier and System for Award Management (SAM), 2 C.F.R. Part 25, where applicable;

(k) Incorporation of, where applicable, the contractual provision requirements outlined in 2 C.F.R. § 200.326, as discussed further in Section 7 of this Agreement;  

(l) Complying with and withholding payment from any contractor who the federal government lists as debarred and/or suspended, which is further discussed in this Agreement.  Subrecipient also agrees to alert the State immediately if a contractor working for the Subrecipient becomes debarred or suspended.

(m) Subrecipient acknowledges and agrees that the State is a “recipient” of federal funds as such term is used in the regulations, and Subrecipient shall provide, upon the reasonable request of the State, financial and performance reports sufficient to demonstrate Subrecipient’s compliance with federal fund Award terms and conditions and as otherwise necessary for State to satisfy the subrecipient monitoring and management requirements of 2 C.F.R. §§ 200.331 to 200.333.  

(n) Subrecipient shall perform procurement in a manner consistent with 2 CFR §§ 200.317-200.327 and complete the project milestones as described in Exhibit B. All expenses associated with the project are the sole responsibility of the Subrecipient.  The ownership of any property furnished hereunder will be the property of the Subrecipient. The Subrecipient shall have the sole responsibility to maintain possession of the said property, maintain the property, repair the property when needed, perform inventory management requirements outlined in 2 CFR part 200, and maintain any applicable insurance amounts.  Any future costs related to these requirements remain the sole responsibility of the Subrecipient. 

(o) Subrecipient agrees to notify the State and the Grantor, in writing, and request the preferred method of disposition for any property or equipment purchased with federal funds if said property or equipment is no longer of use to the Subrecipient.  In addition, if an annual inventory is requested by the State, then the Subrecipient will provide prompt access to all inventory records.

4. Term of Agreement

The terms of this Agreement shall become effective upon execution by the State and shall remain in effect for five (5) years after the closeout of the Program.  All funds must be obligated by the Subrecipient by [INSERT DATE], and all funds must be expended and payment requested by the Subrecipient to the State by [INSERT DATE].

5. Payment Terms of Grant Funding

a. Maximum Budget. The maximum budget available for performance of the services identified in Exhibit B and Section 2 above:

$XXXXXX.00 

(XXXX million, XXXX hundred XXXX thousand, XXXX hundred and XXXX)

b. Taxes. Subaward, budget amount in (4)(a) above includes applicable New Mexico tax, including but not limited to the New Mexico Gross Receipts and Compensating Tax at N.M.S.A. (1978) § 7-9-1 et seq. (“NMGRT”).  The Subrecipient is subject to and shall be solely liable for payment of all applicable New Mexico taxes, at the prevailing rate, for all work performed under Exhibit B.  The Subrecipient is solely responsible for the payment of all applicable New Mexico taxes.

c. Procedures for Payment Upon Completion of Project Milestones.  The State shall reimburse or advance payment to the Subrecipient in accordance with the following:

1. Completion of a Project Milestone before Payment. All payment installments will be provided only after a Project Milestone is fully and satisfactorily completed, as outlined in Exhibit B, which signifies progress towards the Overall Project, as determined by the State.

2. Required Invoice Details. Subrecipient shall clearly segregate, on each invoice, applicable New Mexico tax, Indirect Costs, and Direct Costs. Submission of an invoice certifies that, to the best of the Subrecipient’s knowledge and belief, it is true, complete, and accurate, and that the expenditures, disbursements, and cash receipts are for the purposes and objectives outlined in Exhibit B and in accordance with the terms and conditions of the Federal award.

3. Indirect Cost Rate. To determine the applicable indirect cost rate, the Subrecipient shall use an approved federally recognized indirect cost rate negotiated between the Subrecipient and the Federal Government. If the Subrecipient does not have a negotiated and federally approved indirect cost rate, the Subrecipient shall use the de minimis indirect cost rate of fifteen percent (15%), as outlined in 2 C.F.R § 200.414 (f). Subrecipient shall consistently charge costs as either indirect or direct costs.

4. Invoice Submission.  The acceptance of an invoice by the State shall not constitute acceptance of any Work performed or deliverables provided under this Agreement. 

5. Invoice Review. If the State finds any invoice amount to be incorrect or a Project Milestone not met, then the Subrecipient must make all necessary changes as required by the State before the State makes payment of that invoice.

6. Payment. Upon review and approval of the Project Milestone completion, the State will pay each invoice within forty-five (45) days. Subrecipient understands and agrees that all payments under this Agreement are contingent upon the following: 

a. Compliance with all of the requirements for allowable uses of funds under the Program.

b. Timely and successful completion of a Project Milestone identified in Exhibit B.

c. Providing sufficient documentation to the State as reasonably determined by the State. 

i. Subrecipient understands and agrees that it is solely responsible for payment to its vendors unless otherwise specifically approved by the State.  

7. Financial Documentation

a. The Subrecipient will submit copies of all relevant financial documents to the State with the initial report required by the State. Subrecipient understands and agrees that they must provide sufficient documentation to fulfill both state and federal reporting requirements for the Program.  

b. Any questioned costs that may arise at any point in this process, including during the five (5) years after grant closeout by the Grantor, will be the sole responsibility of the Subrecipient for any activity covered by this Agreement.

c. If this Agreement extends beyond the current fiscal year and, notwithstanding anything to the contrary and when applicable, both Parties acknowledge and agree that, according to applicable state law, this Agreement depends on an annual appropriation requirement, meaning its renewal relies on the appropriation of funds by either Party to cover any future payment obligations. If either Party fails to appropriate sufficient funds for any future payments under this Agreement, it shall terminate on the last day of the last fiscal year for which funds were appropriated.

6. Reporting, Monitoring, and Review

a. Cybersecurity

The Subrecipient must establish, document, and maintain effective internal controls, including implementing reasonable cybersecurity and other measures to protect information, such as protected personally identifiable information and other types of sensitive data. This also covers information that the Grantor or State designates as sensitive, and it complies with applicable Federal, state, local, and tribal privacy laws and responsible handling of State Confidential Information.

b. Requirements

The Subrecipient is required to participate in monitoring and review activities necessary to assess the work performed and determine whether the Subrecipient has timely achieved the Scope of Work stated in Exhibit B.  The ongoing monitoring of the Subrecipient will reflect its assessed risk and include monitoring, identification of deficiencies, and follow-up to ensure appropriate remediation. 

c. Risk Assessment

The risk assessment may include factors such as prior experience in managing Federal funds, previous audits, personnel, and policies or procedures for award execution and oversight. 

d. Monitoring

The State may monitor and review activities outlined in a Monitoring Plan based on the State’s risk assessment of the Subrecipient. The Monitoring Plan may include, but is not limited to, the Subrecipient’s technical progress compared to the project milestones specified in the Exhibit B; the Subrecipient’s actual expenditures compared to the approved budget; review of the Subrecipient’s payment requests, including detailed backup documentation; or other subject matter specified by the State.

e. Violations Reporting

Subrecipient shall disclose, in a timely manner, in writing to the State and the Grantor, all violations of federal or state criminal law involving fraud, bribery, or gratuity violations potentially affecting the Federal Award. The State or Grantor may unilaterally impose any penalties for noncompliance allowed by state and federal laws, including but not limited to 2 C.F.R. Part 180 and 31 U.S.C. § 3321, which may include, without limitation, suspension or debarment.

f. Inspection

Subrecipient shall allow the State, the federal government, and any other appropriately authorized agent of a governmental agency to audit, inspect, examine, excerpt, copy, and transcribe Subrecipient Records during the Record Retention Period. Subrecipient shall make Subrecipient Records available during normal business hours at its office or place of business, or at other mutually agreed-upon times or locations, with no fewer than two Business Days’ notice from the State, unless the State determines that a shorter notice period, or no notice, is necessary to protect its interests.

g. Final Audit Report

Subrecipient shall promptly provide the State with a copy of any final audit report related to or affecting this Agreement or the Work, whether the audit is performed by Subrecipient or a third party. Additionally, if the Subrecipient is required to conduct a single audit under 2 C.F.R. § 200.501, et seq., Subrecipient shall submit a copy of the audit results to the State within the same timeframe as the submission to the federal government.

7. Amendments and Assignments

Except as authorized under 2 C.F.R. Part 200, If a review or revision of this Agreement is necessary, the requesting Party must submit a written amendment to the other party, knowing that no amendment will be valid unless both parties agree and sign it. This Agreement cannot be assigned by either party without the written consent of the other, except when the assignment results from merger, consolidation, or reorganization of the assigning Party.

8. Records, Audits, and Other Grant Compliance Issues

Parties agree to keep records, including personnel, property, and financial documents, sufficient to track all costs related to this agreement and ensure full compliance with the requirements of the above program. The Subrecipient will follow all applicable federal laws, regulations, executive orders, grant policies, procedures, and directives. Even if federal funding is available, the Federal Government is not a party to this agreement and bears no obligations or liabilities to the State, Subrecipient, or any other party regarding any matter arising from the agreement.  

a. Work Product Information

(1) The Subrecipient may receive work product information from the State that the State uses. The Subrecipient takes full responsibility for verifying the accuracy of all such information and ensuring legal compliance with all applicable rules and instructions. Furthermore, the Subrecipient acknowledges that the State makes no representations or warranties regarding the work product information. Work product information may include, but is not limited to, procurement policies, procurement forms, contractor insurance requirements, standard contracts, specific grant program forms, or other relevant documents. 

(2) Regarding the Subrecipient’s use of any work product transmitted by or created by the State, the Subrecipient acknowledges that it is the Subrecipient’s decision to act accordingly. The Subrecipient may choose to adopt such a product as its own or utilize other options available to it.  

i. Modify the State’s work product appropriate to the Subrecipient’s own needs;

ii. Create and adopt the Subrecipient’s work product separate from the State’s work products; or

iii. Adopt a work product created by other State or Federal agencies when applicable to the Subrecipient’s needs.  

(3) If the Subrecipient utilizes any of the State’s work products in any way, then the Subrecipient acknowledges that the State makes no representations or warranties with regard to the same.

b. Audit

For audit purposes, both Parties will provide access to all records to any authorized representative of either Party. These records will be kept and maintained for five (5) years after the grant program's closeout. If any State Confidential Information is obtained during this Agreement, both parties agree not to release that information without prior approval from the other party, unless instructed otherwise by court order, Grantor, auditor, public information request, or as required by law.  

c. Records

The Parties agree that all records shall be made available to either party at no additional charge for such information. The Subrecipient also agrees to provide the State, the Government Accountability Office (GAO), the Grantor’s Office of Inspector General (OIG), or any of their authorized representatives access to any books, documents, papers, and records of the Subrecipient which are directly pertinent to this agreement for the purposes of making audits, examinations, excerpts, and transcriptions.  The Subrecipient agrees to permit any of the foregoing parties to reproduce by any means whatsoever or to copy excerpts and transcriptions as reasonably needed at no additional charge.  

In accordance with grantor and national policy requirements, including the federal grant requirements referenced above, both parties agree to follow the applicable regulations:  

Federally Required Contractual Provisions:

(1) Administrative, Contractual or Legal Remedies are required in all contracts in excess of the simplified acquisition threshold amount that are funded with federal funds and are addressed in various sections of this Agreement;

(2) Termination Provision requires all contracts in excess of $10,000 to contain a provision for termination of the contract for cause or convenience and this provision is addressed in Section 8 of this Agreement;

(3) For all contracts that meet the definition of “federally assisted construction contract” in 41 CFR Part 60-1.3, Equal Employment Opportunity, including Executive Order 11246 which was further amended by Executive Order 11375, which requires equal opportunity for all persons, without regard to race, color, religion, sex or national origin, employed or seeking employment with government contractors or with contractors performing under federally assisted construction contracts (See Exhibit C);

(4) For all applicable contracts in excess of $100,000 that involve the employment of mechanics or laborers, Contract Work Hours and Safety Standards Act which prohibits certain unsanitary, hazardous or dangerous working conditions and requires that wages of every mechanic and laborer to be on the basis of a standard work week of forty hours with any work in excess of forty hours per week to be compensated at a rate of not less than one and one-half times the basic rate of pay (See Exhibit C);

(5) For all contracts that meet the definition of “funding agreement” under 37 C.F.R. Part 401.2(a) and involve a contract with a small business firm or nonprofit organization regarding the assignment or performance of experimental, developmental or research work must comply with the Rights to Inventions Made Under a Contract or Agreement contained in 37 C.F.R. Part 401 (See Exhibit C);

(6) All contracts, subcontracts and sub-grants in excess of $150,000 must contain a provision which requires compliance with all applicable standards, orders or regulations issued pursuant to the Clean Air Act and the Federal Water Pollution Control Act (See Exhibit C);

(7) Debarment and Suspension (Executive Orders 12549 and 12689 and 2 CFR Part 180) which prohibit the contracting with any party listed on the “System for Award Management” (SAM), formerly identified as the “Excluded Parties List System” (EPLS.gov), which identifies all parties that have active exclusions (i.e., suspensions, debarments) imposed by a federal agency (See Exhibit C);

(8) Byrd Anti-Lobbying Prohibition (31 U.S.C. 1352) prohibits the use of federal funds to pay any person or organization for influencing or attempting in influence anyone with any federal contract, grant or other award covered by 31 U.S.C. 1352 and also requires that Contractors that apply or bid for an award exceeding $100,000 where federal funds are used must file the required certification stating that the parties will not and have not used federal funds to pay any person or organization for influencing or attempting to influence  anyone with any federal contract, grant, or other award covered by 31 U.S.C. 1352 (See Exhibit C);

(9) For all construction contracts in excess of $2,000 and required by federal grant regulations, the Davis Bacon Act which requires payments of wages for laborers and mechanics at a rate not less than the minimum wages specified in a wage determination made by the Secretary of Labor and said wage payments will be made at least weekly (See Exhibit E);

(10) Prohibition on Certain Telecommunications and Video Surveillance Services or Equipment wherein 2 C.F.R. Part 200.216 prohibits use of federal grant or loan funds to procure or obtain equipment, services, or systems that uses covered telecommunications equipment or services as a substantial or essential component of any system.  As described in Public Law 115-232, section 889, covered telecommunications equipment is telecommunications equipment produced by Huawei Technology Company, or Dahua Technology Company (or any subsidiary or affiliate of such entities);

(11) Domestic Preferences for Procurements for when federal funds are utilized, and where appropriate and to the extent consistent with other laws and regulations, 2 C.F.R. Part 200.322 allows a federal award to provide a preference for the purchase, acquisition, or use of goods, products, or materials produced in the United States (including but not limited to iron, aluminum, steel, cement, and other manufactured products); and,

(12) Procurement of Recovered Materials as required by 2 C.F.R. Part 200.323 which requires procurements in excess of $10,000 to contain the highest percentage of recovered materials practicable while consistent with maintaining a satisfactory level of competition.

National Policy Requirements:
	
(1) Civil Rights Act of 1964, including Title VI, which states that no person shall on the grounds of race, color or national origin shall be excluded from participation in, be refused the benefits of, or be otherwise subjected to discrimination under any program or activity receiving federal financial assistance;

(2) Age Discrimination Act of 1975 which prohibits discrimination based on age in programs or activities receiving federal financial assistance;

(3) Americans with Disabilities Act of 1990, with respect to building construction or alteration, prohibits discrimination based on a disability defined as a physical or mental impairment that substantially limits a major life activity;

(4) Section 504 of the Rehabilitation Act of 1973, if specifically required by the federal agency, which prohibits the exclusion of an otherwise qualified individual because of a disability in programs receiving federal financial assistance including program accessibility, accessible new construction and alterations, reasonable accommodations and effective communication with hearing and visually disabled (this requirement may vary with each federal agency);

(5) For all construction or repair contracts, Copeland “Anti-Kickback” Act which requires all contracts and sub-grants for construction or repair to contain a provision that prohibits a contractor or sub-contractor from inducing, by any means, any person employed in the construction, completion or repairs of public work to give up any part of the compensation to which he is otherwise entitled;

(6) Energy Policy and Conservation Act which require the contractors to comply with the mandatory standards and policies relating to energy efficiency which are contained in the state energy conservation plan;

(7) Reporting Provision requires that all contracts should include a requirement that the SUBRECIPIENT assist the STATE, when applicable, with any awarding agency requirements and regulations pertaining to reporting;

(8) Record Retention Provision requires that any contract executed must include a provision that all required records will be maintained by the contractor/firm for a minimum period of three years after the STATE formally closes out each federal program (STATE and SUBRECIPIENT grant managers should verify the three-year record retention period with each respective grant agency to ensure that a longer period is not required);

(9) 2013 National Defense Authorization Act (41 United States Code (U.S.C.) 4712, Pilot Program for Enhancement of Recipient and Subrecipient Employee Whistleblower Protection) subjects any subawards and contracts over the federal simplified acquisition threshold to the provisions of the above act regarding rights and remedies for employee whistleblower protections;

(10) National Flood Insurance Act of 1968 and Flood Disaster Protection Act of 1973 which require recipients of federal grants that are acquiring, constructing or repairing property in a special flood hazard area, and with an estimated cost in excess of $10,000, to purchase flood insurance;

(11) Wild and Scenic Rivers Act of 1968 which protects components or potential components of the national wild and scenic rivers system;

(12) Resource Conservation and Recovery Act which requires proper handling and disposal of solid waste;

(13) Toxic Substance Control Act which places restrictions on chemicals that pose unreasonable risks, such as surfaces that could be covered with lead-based paint; 

(14) Federal Agency Seal(s), Logos, Crests, or Reproductions of Flags or Likeness of Federal Agency Officials are prohibited from being utilized without specific federal agency pre-approval;

(15) False Claims Act and 32 U.S.C. Chapter 38 (Administrative Remedies) which prohibits the submission of false or fraudulent claims for payment to the federal government identifying administrative remedies for false claims and statements made which the CONTRACTOR herein acknowledges; and,

(16) Section 603 Title VI of the Social Security Act which establishes the Coronavirus State and Local Fiscal Recovery Fund and identifies eligible and ineligible uses for the Fund monies (See Exhibit E).

Subrecipient agrees to verify that all contractors or subcontractors employed are not parties listed as active exclusions (i.e., suspensions, debarments) on the “System for Award Management” (SAM) for parties debarred, suspended or otherwise excluded from contracting on any projects involving federal funds.  Subrecipient agrees to require the contractor to provide immediate notice, but in no case later than three (3) business days, after being notified that the contractor, or any subcontractor, has been added to the SAM or otherwise been debarred from contracting on any projects involving federal funds.  

In no event shall the Subrecipient allow any contractor to utilize a subcontractor at any time during the duration of this agreement who has been debarred from contracting on any projects involving federal funds.  If the contractor is prohibited in any way from contracting on any projects involving federal funds at any time during the duration of this agreement, then both the Parties must be notified.  The State may, at its sole discretion, immediately implement the termination provisions in this Agreement if the Subrecipient decides to continue with the project using a “debarred” or “active exclusion” contractor or subcontractor.  

9. Liability and Indemnity

a. Liability

This Agreement is for the benefit of the Parties and does not grant any rights to any other third parties. All rights between the Parties are limited to the actions specified in the applicable local, state, and federal laws, regulations, and policies.

b. Indemnity

To the extent authorized by law, Subrecipient will indemnify, defend, and hold harmless the State and Grantor, including the State’s employees and agents, from and against any claims or liabilities arising from the fault of the Subrecipient, its employees or agents in carrying out the Subrecipient’s duties and obligations under the terms of this Agreement.  This section will survive the termination of this Agreement.  

10. Insurance

Subrecipient shall obtain and maintain, and ensure that each Subcontractor shall obtain and maintain, insurance as specified in this section at all times during the term of this Agreement. All insurance policies required by this Agreement that are not provided through self-insurance shall be issued by insurance companies as approved by the State.

A. Workers’ Compensation

Workers’ compensation insurance as required by state statute, and employers’ liability insurance covering all Subrecipient or Subcontractor employees acting within the course and scope of their employment.

B. General Liability

Commercial general liability insurance covering premises operations, fire damage, independent contractors, products and completed operations, blanket contractual liability, personal injury, and advertising liability with minimum limits as follows: 

i. $1,000,000 each occurrence; 

ii. $1,000,000 general aggregate; 

iii. $1,000,000 products and completed operations aggregate; and 

iv. $50,000 any one fire. 

C. Automobile Liability

Automobile liability insurance covering any auto (including owned, hired and non-owned autos) with a minimum limit of $1,000,000 each accident combined single limit.

D. Cyber/Network Security and Privacy Liability 

Liability insurance covering civil, regulatory, and statutory damages, contractual damages, data breach management exposure, and any loss of income or extra expense as a result of actual or alleged breach, violation, or infringement of right to privacy, consumer data protection law, confidentiality or other legal protection for personal information, as well as State Confidential Information with minimum limits as follows: 

1. $1,000,000 each occurrence; and
vi. $2,000,000 general aggregate.

E. Professional Liability Insurance

Professional liability insurance covering any damages caused by an error, omission or any negligent act with minimum limits as follows: 

1. $1,000,000 each occurrence; and 
viii. $1,000,000 general aggregate.

F. Crime Insurance

Crime insurance including employee dishonesty coverage with minimum limits as follows: 

1. $1,000,000 each occurrence; and 
1. $1,000,000 general aggregate.

G. Additional Insured

The State shall be named as additional insured on all commercial general liability policies (leases and construction Agreements require additional insured coverage for completed operations) required of Subrecipient and Subcontractors. This means the certificate of insurance shall explicitly state: “The State of New Mexico is an additional insured.”

H. Primacy of Coverage

Coverage required of Subrecipient and each Subcontractor shall be primary and noncontributory over any insurance or self-insurance program carried by Subrecipient or the State.

I. Cancellation

All commercial insurance policies shall include provisions preventing cancellation or non-renewal, except for cancellation based on non-payment of premiums, without at least 30 days prior notice to Subrecipient.

J. Subrogation Waiver

All commercial insurance policies secured or maintained by Subrecipient or its Subcontractors in relation to this Agreement shall include clauses stating that each carrier shall waive all rights of recovery under subrogation or otherwise against Subrecipient or the State, its agencies, institutions, organizations, officers, agents, employees, and volunteers.

K. Certificates

For each commercial insurance plan provided by Subrecipient under this Agreement, Subrecipient shall provide to the State certificates evidencing Subrecipient’s insurance coverage required in this Agreement within seven (7) Business Days following the Effective Date. Subrecipient shall provide to the State certificates evidencing Subcontractor insurance coverage required under this Agreement within seven Business Days following the Effective Date, except that, if Subrecipient’s Subcontractor is not in effect as of the Effective Date, Subrecipient shall provide to the State certificates showing Subcontractor insurance coverage required under this Agreement within seven Business Days following Subrecipient’s execution of the Subcontractor. No later than fifteen (15) days before the expiration date of Subrecipient’s or any Subcontractor’s coverage, Subrecipient shall deliver to the State certificates of insurance evidencing renewals of coverage. At any other time during the term of this Agreement, upon request by the State, Subrecipient shall, within seven (7) Business Days following the request by the State, supply to the State evidence satisfactory to the State of compliance with the provisions of this section.

11. Termination

The State may end this Agreement for cause or convenience. This means, the State may end the Agreement for any reason, even without a breach and without advance written notice.

12. Breach

In the event of a Breach of Agreement, the aggrieved Party shall give written notice of Breach of Agreement to the other Party. If the notified Party does not cure the breach, at its sole expense, within 30 days after the delivery of written notice, the aggrieved Party may exercise any of the remedies as described in this Agreement. Notwithstanding any provision of this Agreement to the contrary, the State, in its discretion, need not provide notice or a cure period and may immediately terminate this Agreement in whole or in part or institute any other remedy in this Agreement in order to protect the public interest of the State.

13. Remedies
a. State’s Remedies
If Subrecipient is in breach under any provision of this Agreement and fails to cure such breach, the State, following the notice and cure period set forth in §11, shall have all of the remedies listed in this section in addition to all other remedies set forth in this Agreement or at law. The State may exercise any or all of the remedies available to it, in its discretion, concurrently or consecutively.
i. [bookmark: _heading=h.3as4poj]Termination for Breach
In the event of the Subrecipient’s uncured breach, the State may terminate this entire Agreement or any part of this Agreement.  Additionally, if the Subrecipient fails to comply with any terms of the Federal Award, then the STATE may, in its discretion or at the direction of a Federal Awarding Agency, terminate this entire Agreement or any part of this Agreement. Subrecipient shall continue performance of this Agreement to the extent not terminated, if any.
1. [bookmark: _heading=h.1pxezwc]Obligations and Rights
To the extent specified in any termination notice, Subrecipient shall not incur further obligations or perform any additional work after the effective date of such notice, and shall cancel outstanding orders and terminate Subcontractors with third parties. However, Subrecipient shall complete and deliver to the State all Work not canceled by the termination notice, and may incur obligations as necessary to do so within this Agreement’s terms. At the State’s request, Subrecipient shall assign to the State all of its rights, title, and interest in and to such terminated orders or Subcontractors. Upon termination, Subrecipient shall take prompt, reasonable, and necessary steps to protect and preserve property in its possession that the State has an interest in. At the State’s request, Subrecipient shall return materials owned by the State that are in Subrecipient’s possession at the time of termination. Subrecipient shall also deliver all completed Work Product and any Work Product in progress to the State upon request. 
2. Payments
Notwithstanding anything to the contrary, the State shall only pay the Subrecipient for accepted Work received as of the date of termination. If, after termination by the State, the State agrees that Subrecipient was not in breach or that Subrecipient’s action or inaction was excusable.
3. Damages and Withholding
Notwithstanding any other remedial action by the State, Subrecipient shall remain liable to the State for any damages sustained by the State in connection with any breach by Subrecipient, and the State may withhold payment to Subrecipient for the purpose of mitigating the State’s damages until such time as the exact amount of damages due to the State from Subrecipient is determined. The State may withhold any amount that may be due to the Subrecipient as the State deems necessary to protect the State against loss, including, without limitation, loss as a result of outstanding liens and excess costs incurred by the State in procuring from third parties replacement Work as cover.
i. Remedies Not Involving Termination. The State, in its discretion, may exercise one or more of the following additional remedies:
1. Suspend Performance. Suspend the Subrecipient’s performance concerning all or part of the Work until corrective action is taken as specified by the State, without giving the Subrecipient the right to any price or cost adjustment or schedule change. The Subrecipient shall immediately stop performing Work and incurring costs as directed by the State, and the State will not be responsible for any costs the Subrecipient incurs after the suspension of performance.
2. Withhold Payment.  Withhold payment to the Subrecipient until the Subrecipient corrects its Work.
3. Removal. Demand immediate removal of any of Subrecipient’s employees, agents, or Subcontractors from the Work whom the State deems incompetent, careless, insubordinate, unsuitable, or otherwise unacceptable, or whose continued involvement in this Agreement the State considers to be contrary to the public interest or the State’s best interest.
4. Intellectual Property.  If any Work infringes, or if the State in its sole discretion determines that any Work is likely to infringe, a patent, copyright, trademark, trade secret or other intellectual property right, Subrecipient shall, as approved by the State (i) secure that right to use such Work for the Parties; (ii) replace the Work with noninfringing Work or modify the Work so that it becomes noninfringing; or, (iii) remove any infringing Work and refund the amount paid for such Work to the State.

14. Termination of Agreement and Dispute Resolution. While both parties agree to negotiate all contractual disputes in good faith, the State reserves the right to terminate this Agreement at any time with written notice of termination or if the Subrecipient fails to comply with the terms of this Agreement, the grant itself, or any applicable law and regulation. All questioned costs are solely the responsibility of the Subrecipient. If the parties cannot independently and satisfactorily resolve any disagreement, they agree that any contractual dispute will be settled under the jurisdiction and laws of the State of New Mexico. If court action is necessary, the party who prevails in litigation is entitled to reasonable attorney’s fees and costs as determined by the Court.

15. Conflicts of Interest
a. Actual Conflicts of Interest.  Subrecipient shall not engage in any business or activities, or maintain any relationships, that conflict in any way with the full performance of the obligations of Subrecipient under this Agreement. Such a conflict of interest would arise when a Subrecipient or Subcontractor’s employee, officer or agent were to offer or provide any tangible personal benefit to an employee of the State, or any member of his or her immediate family or his or her partner, related to the award of, entry into or management or oversight of this Agreement. 
b. Apparent Conflicts of Interest.  Subrecipient acknowledges that, with respect to this Agreement, even the appearance of a conflict of interest shall be harmful to the State’s interests. Absent the State’s prior written approval, Subrecipient shall refrain from any practices, activities or relationships that reasonably appear to be in conflict with the full performance of Subrecipient’s obligations under this Agreement.
c. Disclosure to the State.  If a conflict or the appearance of a conflict arises, or if Subrecipient is uncertain whether a conflict or the appearance of a conflict has arisen, Subrecipient shall submit to the State a disclosure statement setting forth the relevant details for the State’s consideration. Failure to promptly submit a disclosure statement or to follow the State’s direction in regard to the actual or apparent conflict constitutes a breach of this Agreement.  
16. Notices 

All notices required or permitted to be given under this Agreement shall be in writing, and shall be delivered:
a. by hand with receipt required; 
b. by certified or registered mail to such Party’s  Representative at the address set forth below; or
c. as an email with read receipt requested to the principal representative at the email address, if any, set forth on the Cover Page for this Agreement.
If a Party delivers a notice to another through email and the email is undeliverable, then, unless the Party has been provided with an alternate email contact, the Party delivering the notice shall deliver the notice by hand with receipt required or by certified or registered mail to such Party’s principal representative at the address set forth on the Cover Page for this Agreement. Either Party may change its principal representative or principal representative contact information or may designate specific other individuals to receive certain types of notices in addition to or in lieu of a principal representative, by notice submitted in accordance with this section without a formal amendment to this Agreement. Unless otherwise provided in this Agreement, notices shall be effective upon delivery of the written notice.
17. Rights in Work Product and Other Information
a. Work Product
i. Copyrights.  Subrecipient hereby assigns to the State, the entire right, title, and interest in and to copyrights in all Work Product and all works based upon, derived from, or incorporating the Work Product; all copyright applications, registrations, extensions, or renewals relating to all Work Product and all works based upon, derived from, or incorporating the Work Product; and all moral rights or similar rights with respect to the Work Product throughout the world. To the extent that Subrecipient cannot make any of the assignments required by this section, Subrecipient hereby grants to the State a perpetual, irrevocable, royalty-free license to use, modify, copy, publish, display, perform, transfer, distribute, sell, and create derivative works of the Work Product and all works based upon, derived from, or incorporating the Work Product by all means and methods and in any format now known or invented in the future. The State may assign and license its rights under this license.
ii. Patents.  In addition, Subrecipient grants to the State (and to recipients of Work Product distributed by or on behalf of the State) a perpetual, worldwide, no-charge, royalty-free, irrevocable patent license to make, have made, use, distribute, sell, offer for sale, import, transfer, and otherwise utilize, operate, modify and propagate the contents of the Work Product. Such license applies only to those patent claims licensable by Subrecipient that are necessarily infringed by the Work Product alone, or by the combination of the Work Product with anything else used by the State. 
iii. Assignments and Assistance.  Whether or not Subrecipient is under Agreement with the State at the time, Subrecipient shall execute applications, assignments, and other documents, and shall render all other reasonable assistance requested by the State, to enable the State to secure patents, copyrights, licenses and other intellectual property rights related to the Work Product. The Parties intend the Work Product to be works made for hire. Subrecipient assigns to the State and its successors and assigns, the entire right, title, and interest in and to all causes of action, either in law or in equity, for past, present, or future infringement of intellectual property rights related to the Work Product and all works based on, derived from, or incorporating the Work Product.
b. Exclusive Property of the State.  Except to the extent specifically provided elsewhere in this Agreement, any pre-existing State Records, State software, research, reports, studies, photographs, negatives or other documents, drawings, models, materials, data and information shall be the exclusive property of the State (collectively, “State Materials”). Subrecipient shall not use, willingly allow, cause or permit Work Product or State Materials to be used for any purpose other than the performance of Subrecipient’s obligations in this Agreement without the prior written consent of the State.  Upon termination of this Agreement for any reason, Subrecipient shall provide all Work Product and State Materials to the State in a form and manner as directed by the State.
c. Exclusive Property of Subrecipient.  Subrecipient retains the exclusive rights, title, and ownership to any and all pre-existing materials owned or licensed to Subrecipient including, but not limited to, all pre-existing software, licensed products, associated source code, machine code, text images, audio and/or video, and third-party materials, delivered by Subrecipient under this Agreement, whether incorporated in a Deliverable or necessary to use a Deliverable (collectively, “Subrecipient Property”). Subrecipient Property shall be licensed to the State as set forth in this Agreement or a State approved license agreement: (i) entered into as exhibits to this Agreement, (ii) obtained by the State from the applicable third-party vendor, or (iii) in the case of open source software, the license terms set forth in the applicable open source license agreement.
18. General Provisions
a. Assignment.  Subrecipient’s rights and obligations under this Agreement are personal and may not be transferred or assigned without the prior, written consent of the State. Any attempt at assignment or transfer without such consent shall be void. Any assignment or transfer of Subrecipient’s rights and obligations approved by the State shall be subject to the provisions of this Agreement.
b. [bookmark: _heading=h.1hmsyys]Subcontractors.  Subrecipient shall not enter into any subgrant or Subcontract in connection with its obligations under this Agreement without the prior, written approval of the State. Subrecipient shall submit to the State a copy of each such subgrant or Subcontract upon request by the State. All subgrants and Subcontracts entered into by Subrecipient in connection with this Agreement shall comply with all applicable federal and state laws and regulations, shall provide that they are governed by the laws of the State of New Mexico, and shall be subject to all provisions of this Agreement. If the entity with whom Subrecipient enters into a Subcontract or subgrant would also be considered a Subrecipient, then the Subcontract or subgrant entered into by Subrecipient shall also contain provisions permitting both Parties to perform all monitoring of that Subcontract in accordance with the Uniform Guidance. 
c. Binding Effect.  Except as otherwise provided, all provisions of this Agreement, including the benefits and burdens, shall extend to and be binding upon the Parties’ respective successors and assigns.
d. Authority.  Each Party represents and warrants to the other that the execution and delivery of this Agreement and the performance of such Party’s obligations have been duly authorized.

e. Captions and References.  The captions and headings in this Agreement are for convenience of reference only, and shall not be used to interpret, define, or limit its provisions. All references in this Agreement to sections (whether spelled out or using the § symbol), subsections, exhibits or other attachments, are references to sections, subsections, exhibits or other attachments contained herein or incorporated as a part hereof, unless otherwise noted.
f. Counterparts.  This Agreement may be executed in multiple, identical, original counterparts, each of which shall be deemed to be an original, but all of which, taken together, shall constitute one and the same agreement.
g. Entire Understanding.  This Agreement represents the complete integration of all understandings between the Parties related to the Work, and all prior representations and understandings related to the Work, oral or written, are merged into this Agreement. Prior or contemporaneous additions, deletions, or other changes to this Agreement shall not have any force or effect whatsoever, unless embodied herein.
h. Digital Signatures.  If any signatory signs this agreement using a digital signature in accordance with the State Grant and Purchase Order Policies regarding the use of digital signatures issued under the State Fiscal Rules, then any agreement or consent to use digital signatures within the electronic system through which that signatory signed shall be incorporated into this Agreement by reference. 
i. Modification.  Except as otherwise provided in this Agreement, any modification to this Agreement shall only be effective if agreed to in a formal amendment to this Agreement, properly executed and approved in accordance with applicable New Mexico law and State fiscal policies and rules. Modifications permitted under this Agreement, other than Agreement amendments, shall conform to the policies issued by the State.
j. Statutes, Regulations, Fiscal Rules, and Other Authority.  Any reference in this Agreement to a statute, regulation, fiscal policy or other authority shall be interpreted to refer to such authority then current, as may have been changed or amended since the Effective Date of this Agreement. 
k. External Terms and Conditions.  Notwithstanding anything to the contrary herein, the State shall not be subject to any provision included in any terms, conditions, or agreements appearing on Subrecipient’s or a Subcontractor’s website or any provision incorporated into any click-through or online agreements related to the Work unless that provision is specifically referenced in this Agreement.
l. Severability.  The invalidity or unenforceability of any provision of this Agreement shall not affect the validity or enforceability of any other provision of this Agreement, which shall remain in full force and effect, provided that the Parties can continue to perform their obligations under this Agreement in accordance with the intent of this Agreement. 
m. Survival of Certain Agreement Terms.  Any provision of this Agreement that imposes an obligation on a Party after termination or expiration of this Agreement shall survive the termination or expiration of this Agreement and shall be enforceable by the other Party.
n. Third Party Beneficiaries.  Except for the Parties’ respective successors and assigns described in this Agreement, this Agreement does not and is not intended to confer any rights or remedies upon any person or entity other than the Parties. Enforcement of this Agreement and all rights and obligations hereunder are reserved solely to the Parties. Any services or benefits which third parties receive as a result of this Agreement are incidental to this Agreement, and do not create any rights for such third parties.
o. Waiver.  A Party’s failure or delay in exercising any right, power, or privilege under this Agreement, whether explicit or by lack of enforcement, shall not operate as a waiver, nor shall any single or partial exercise of any right, power, or privilege preclude any other or further exercise of such right, power, or privilege.
p. Standard and Manner of Performance.  Subrecipient shall perform its obligations under this Agreement in accordance with the highest standards of care, skill and diligence in Subrecipient’s industry, trade, or profession. 
q. Licenses, Permits, and Other Authorizations.  Subrecipient shall secure, prior to the Effective Date, and maintain at all times during the term of this Agreement, at its sole expense, all licenses, certifications, permits, and other authorizations required to perform its obligations under this Agreement, and shall ensure that all employees, agents and Subcontractors secure and maintain at all times during the term of their employment, agency or Subcontractor, all license, certifications, permits and other authorizations required to perform their obligations in relation to this Agreement. 
r. Compliance with State and Federal Law, Regulations, and Executive Orders.  Subrecipient shall comply with all State and Federal law, regulations, at all times during the term of this Grant.

19. [bookmark: _Hlk183422489]Publicity

a. Any Publicity regarding the subject matter of this agreement must not be released without prior written approval from the State.  For purposes of this agreement, “Publicity” means notices, informational pamphlets, press releases, email response, research, reports, signs, and similar public notices prepared by or for the Subrecipient or jointly with others.
 
b. The SUBRECIPIENT shall obtain prior written approval prior to issuing any press release, or make any public announcement with respect to this agreement. Subrecipient agrees to obtain approval of the State in advance with respect to all Public Relations, all communications with media, or all communications with any other member of the public with respect to this agreement, except to acknowledge that an agreement does exist.  For purposes of this agreement, “Public Relations” includes community relations and means those activities dedicated to maintaining the image of the State or maintaining or promoting understanding and favorable relations with the community or public at large or any segment of the public.
 
c. For violations of either 17(A) and 17 (B) or 17(A) or 17(B), the State may terminate this Agreement.

20. Severability, Entire Agreement and Captions

This Agreement shall be governed by and construed in accordance with the laws of the State New Mexico.  If any provision of this Agreement is held invalid, void, or unenforceable under any law or regulation or by a court of competent jurisdiction, such provision will be deemed amended in a manner which renders it valid, or if it cannot be so amended, it will be deemed to be deleted.  Such amendment or deletion will not affect the validity of any other provision of this Agreement.  In the event of a conflict between this Agreement and other documents, the terms of this Agreement shall control.  

[SIGNATURE PAGE AND EXHIBITS FOLLOW]





The Parties do hereby execute this Agreement as of the date of signature by the State below.  THIS AGREEMENT has been approved by:


APPROVED BY STATE:

Sponsor: 						By:_____________________
									Title:____________________	Date:______	

Office of Secretary:			By:_____________________
									Title:____________________	Date:______	

Chief Financial Officer:		By:_____________________
									Title:____________________	Date:______	



AS TO LEGAL FORM AND SUFFICIENCY


General Counsel’s Office:		By:_____________________
										Title:____________________	Date:______	




APPROVED BY SUBRECIPIENT:

Subrecipient: 			By:_____________________
							Title:____________________	Date:______	

Subrecipient:			By:_____________________
							Title:____________________	Date:______	


AS TO LEGAL FORM AND SUFFICIENCY

Subrecipient Legal Counsel:		By:_____________________
											Title:____________________	Date:______	



EXHIBIT A

FEDERAL AWARD INFORMATION


In accordance with the Code of Federal Regulations (CFR), 2 CFR Section 200.332 requires that the following information be provided to any Subrecipient of a federal award:

Subrecipient Name: 

Subrecipient Unique Identification (ID) Number: 

Funding Opportunity Number: 

Subaward Period of Performance (Start and End Date): Effective Date of this Agreement and

Amount of Federal Funds Obligated to Subrecipient: $

Federal Award Project Description (in accordance with Federal Funding Accountability and Transparency Act (FFATA): 

Name of Federal Awarding Agency: 

Name of Pass-Through Entity and Contact Information: 

Department of Finance and Administration
407 Galisteo Street
Santa Fe, NM 87501
(505) 827-4985

Assistance Listing Number (ALN): 





EXHIBIT B

SCOPE OF WORK AND BUDGET

Subrecipient will use [Insert Fund Name] funds to provide full performance of all tasks listed in the Deliverables-Project Milestone Table, below.  [Insert Fund Name] funds will be requested in accordance with completion of each of the Deliverables listed as Project Milestones in the table, below.  All [Insert Fund Name] funds shall be obligated and expended by Subrecipient in accordance with this Agreement.  The period of performance to execute work and/or incur costs against the $XXX.00 subaward funding for this project is XXXX – XXXX, unless extended by the federal awarding agency.  Monthly reports shall be provided to the State showing costs incurred to the $XXX.00 subaward funding.  

I. Deliverables – Project Milestone Table

	[bookmark: _Hlk183431093]Deliverable
	Description of Deliverable

	1. Project Milestone 1

	1. [Insert detailed description of the outcome/result needed to ensure federal funds are used for maximum benefit to the State of New Mexico]
2. Completion date for Project Milestone 1:XXXX



	2. Project Milestone 2
	1. [Insert detailed description of the outcome/result needed to ensure federal funds are used for maximum benefit to the State of New Mexico]
1. Completion date for Project Milestone 2:XXXX



	3. Project 
Milestone 3


	1. [Insert detailed description of the outcome/result needed to ensure federal funds are used for maximum benefit to the State of New Mexico]
1. Completion date for Project Milestone 3:XXXX


	4. Project Milestone 4
	1. [Insert detailed description of the outcome/result needed to ensure federal funds are used for maximum benefit to the State of New Mexico]
1. Completion date for Project Milestone 4:XXXX




II. Significant Changes to Scope of Work

[bookmark: _Toc306348168][bookmark: _Toc306348429]The Subrecipient is required to notify and seek written approval of the State in advance of any proposed material changes to the scope of work under this Subaward (i.e., significant changes to the statement of project objectives or the schedule of technical milestones and deliverables).  Such changes may require the State to re-evaluate the eligibility of the work under this Subaward.  





EXHIBIT C

ELIGIBLE AND RESTRICTED USES OF [Insert Fund Name] FUNDS

Funds may only be used by the Subrecipient for the costs of carrying out the following eligible activities related to [Insert Description of Fund]:

1. [List eligible activity]
2. [List eligible activity]
3. [List eligible activity]
4. [List eligible activity]





EXHIBIT D

SUBRECIPIENT PROJECT MILESTONE REPORT 
0. SUBRECIPIENT PROJECT MILESTONE REPORT WORKBOOK
0. The Subrecipient Project Milestone Report Workbook must be submitted to the STATE within ten (10) calendar days following each quarter ended September, December, March and June. 


[INSERT PROGRAM TYPE AND SUBRECIPIENT NAME]
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